THE ATTORNEY GENERAL
OF TEXAS

AUSTIN, TEXAS

¥arch 3, 1939

Hon, John ii. Thoaok,
Criminal Dintrfot  ttcrney
texar County,

Zen Antonlo, Texas

vear iri Opinsion Xo. 0-398
- Ret Femders of Hospital Board of
: Baxar Gounty organisod ander
irticle 44378 are not de
é‘;uto ;ﬂiurn. dcoz;tno:;
ssployment sade by su
Hoard are not binding on the
oounty, .
Your letter of February 24, 1939, submits the followe
ing queationsa: :

"iionld the fact that & dosrd appointed under
the provisions of Ariiele MT’H. RellaTlay whioh
wae suhasequently declared to be holding office
11leognlly by the ocovnismionesra'’ ccurt nut which
had actoelly entered upon the discherge of its
duties, be & de facto bosrd which eculd hinmd
Sexmr éouat: on eontrects of amploymest, end thus
remdar the ocounty liable for services?

“$ould the employees of the toard herein-
ayove neptionsd who had entersd upon thé dise
ekorpe of the duties 1m§nsea upon thee by the
bosrd, and who are still roady, adle snd wille
in;: to discherie the corvices recuired or then
until the termination of their slleged ocutracts,
to-witt Aucust 1, 1939, have & vallid oleim agnlnat
Bexar County under the declislon of Sluder vx, City
of “en sntanio, 2 ", Y, (2;, SLIM"

In state vs, Silletto's Hstate ct al, 10 7, 7, (24) 984,
the oourt says:

“It 18 also wrged thaet the oourt in glese
tion should be treasted us @ de fascto court, end
that, even thcoush the statute oreating the
'County Court st lLew o!f Lantland County, Texas,?
be unconstitutional, thut the Judge therecf, for
the nuke of publle poliey, sn¢ the protection of
privute rigzhts, should be resognized ss sn orfi-
cer da faoto until the unconstitutionality of the
ect has been Jjudlieially deternined, In other
worda, 1t iz urrned thet a de Tacto officer may
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exist, thongh there be no de Jure offioce, o
eannot uphoid this eontention, Thers ean be no
officer, sither de Jurs or 4s faoto, unless there
de an afffce to rill, IJr the aot in question is
unconstitutional, then it naver beguxme & law, and
sll sttaspts of all percons purE::tlne to not as
Judee of sald 'County Cowrt st ' were without
suthority ¢f law and utterly vold, Yorton vs,
Shelby Gouaty, 118 U, 7. 4S5k, 6 &, Ct, 1121, 30
L. 54, 178." .

‘Therefcre, we are of the opinion that the bexnr County

Hospitel Board, orzacized under Artiocls L437e, 4n not s« de facto

gaarﬁ, end that its exec:utiury contragts are net binding on Fexar
ounty.,

Yhe ruls leild down in the “luder csce does not apply to
the sxecutory part of the aontrmot. It nprobably docs spply to
eorpensation for sny sorvioss actually renfered, but sannot spply
to any unparformed portion of the slleged ocontracs,
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